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REPORT TO LEGISLATURE

NR 600s, Wis. Adm. Code
Hazardous waste management

Board Order No. WA-10-05
Clearinghouse Rule No. 05-032

Basis and Purpose of the Proposed Rule

The proposed rules will replace and update current rules that regulate the generation, transportation,
recycling, treatment, storage and disposal of hazardous waste and used oil. The proposed rule includes
new state rules based on federal hazardous waste regulations already in effect, and revises current rules

» Provide an easier to understand set of requirements

* Eliminate out-dated provisions and replace them with updated U.S. EPA regulation language

* Provide consistency with other states in our region that have adopted U.S. EPA regulations

* Reduce the regulatory burden through paperwork reductions for businesses, facilitate legitimate
. recycling and provide increased flexibility in design and operation of hazardous waste facilities

* Generate sufficient revenue to administer the program

*  Simplify future rule revisions

Reduce potential confusion by the regulated community, thereby increasing compliance with the
rules

The revisions add a number of federal provisions that Wisconsin is not currently authorized by U.S. EPA
to administer, such as air emission standards for containers and tanks, the recovery of precious metals

military installations.

The revised rules continue to require Wisconsin small quantity hazardous waste generators to submit
annual reports and pay an annual, environmental repair fee for hazardous waste generated, and submit
copies of designated facility-signed manifests for out-of-state hazardous waste shipments. The annual
reports summarize the amounts and types of waste generated and how the waste was managed. These
reports are significantly reduced in Scope as compared to the reporting requirements for large quantity
generators.

Under both the current and proposed rules, companies that generate very small quantities of hazardous
waste (less than 220 pounds per month) are exempt from most of the hazardous waste requirements.
They must comply with the management standards for the safe storage of wastes in containers and
tanks. For recordkeeping requirements, very small generators are only required to submit copies of final,
signed manifests for hazardous waste shipped to out-of-state treatment, storage or disposal facilities, and
keep final copies of the manifests for three years if the generator uses a manifest (the use of a manifest is
not required).

The rules continue to require hazardous waste transporters operating in Wisconsin to be licensed by the
Department, as required by s. 291.23, Stats. Under the federal regulations, hazardous waste
transporters are not required to be licensed by U.S. EPA.



The rules continue to prohibit land treatment of hazardous waste. Under the federal regulations, land
treatment of hazardous waste is allowed if it meets the applicable requirements of Subpart M - Land
Treatment of 40 CFR Part 264 or 265. The rules also continue to prohibit underground injection of
hazardous waste through a well, except for certain underground injection of contaminated groundwater as
part of a Department-approved remedial action necessary for the cleanup of soil or groundwater
contamination. Under the federal regulations, underground injection of hazardous waste for disposal is
allowed if it meets applicable federal requirements.

The rules continue to regulate, as hazardous waste household hazardous waste which has been
separated from household solid waste and managed at a regulated collection facility, to ensure the safe
management and legitimate recycling or disposal of the wastes. The revised rules codify the
Department's 1995 Interim Guidance for Household and Very Small Quantity Generator Hazardous
Waste Collection Facilities. This is more stringent than federal requirements, but less stringent than fully
regulating household and conditionally exempt small quantity generator hazardous waste collection
facilities as hazardous waste management facilities.

The process to obtain an operating license for new or expanding treatment, storage or disposal facilities
in Wisconsin is comparable to the federal facility permitting process, but also includes additional unique
state statutory requirements. The revised rules continue to require interim licenses for the operation of
existing facilities that become subject to hazardous waste regulation due to changes in the law, while
federal regulations simply confer interim status on these operations.

Fees

The Order.includes an increase in the hazardous waste plan review, license and manifest fees. The
current hazardous waste fee schedule has been in place since 1994. The Order increases all hazardous
waste plan review and license fees effective October 1, 2006. The majority of the fee increases represent
about a 3% increase per year-since 1994 to account for inflation. A few of the fees represent a higher
percentage increase and there are some fees that are decreasing or being eliminated. In addition, a per-
vehicle fee is added to the Transportation Service License fee. This will make the hazardous waste
transportation license similar in structure to the solid waste transportation license. The Order also
proposes an increase in the Manifest Fee from $2 to $6 per manifest effective January 1, 2006.
Wisconsin's manifest revenue at the $2/manifest level has never generated sufficient funds to cover the
costs of managing the manifest data. The current fees are roughly half of the revenue projected when the
fee was implemented in 1994: Wisconsin’s current manifest fee is also significantly below that of
neighboring states. See Attachment A for details on the current and proposed fees, along with
explanations for the various levels of fee adjustments. Attachment B shows hazardous waste program
revenue projections with the proposed fee increases in place.

Fee increases are proposed because inflationary costs have affected salaries, fringe benefits, and
supplies and services, and because revenue from the hazardous waste fees approved in 1994 has never
met expectations. Two new hazardous waste positions approved in the 2001-03 Biennial Budget were
never filled because of lack of sufficient revenue. Based on current revenue and expenditure levels, we
are projecting a deficit in the hazardous waste program revenue account at the end of FY2005.

The Waste Management Program uses General Program Revenue (GPR), Program Revenue and federal
grant funding to cover the costs of operating the hazardous waste program in Wisconsin. Through the
last several biennial budget cycles, the amount of GPR available to the Waste Management Program has
decreased. In addition, the amount of hazardous waste federal funding the Department receives from
U.S. EPA has remained at the same level since FY1995, and was actually decreased in FY2005. As a
result, we are no longer able to cover the costs necessary to operate the hazardous waste program.

If the Department is not able to bring in additional revenue, the Waste Management Program will need to
reduce staffing levels. This will affect its ability to continue the current level of hazardous waste licensing
and plan review, inspections, complaint response, and technical assistance. These activities ensure that
hazardous waste facilities are managed in ways that protect human health and the environment.
Mishandling of the generation, transport and disposal of hazardous waste can cause serious threats to



human health and the environment through soil and groundwater contamination. Preventing pollution
through proper management of hazardous wastes is a good investment.

Reducing staff available to work on hazardous waste management activities will also jeopardize
Wisconsin's hazardous waste program authorization from U.S. EPA. Being an authorized state allows
hazardous waste facility owners and operators to work directly with Department staff that are familiar with
and located near their facilities. If Wisconsin loses its program authorization, the hazardous waste
management activities in Wisconsin would be carried out by U.S. EPA staff. Reduced staffing levels
would also result in Wisconsin not being able to earn the federal grant money it currently receives from
U.S. EPA, which would cause a further reduction in federal funding available to the Department,

Summary of Public Comments

See attachment summary.

Modifications Made

See Attachment C

Appearances at the Public Hearing

In support — none

In opposition:

Steven P. Stokke, WRR Environmental Services Company, 5200 State Road 93, Eau Claire, W| 54701
As interest may appear: '

Tom Howells, President, Wis. Motor Carriers Assoc., P.O. Box 44849, Madison, WI 53744

Tom Daly, Onyx Environmental Services, W124 N9451 Boundary Road, Menomonee Falls, Wi 53051
Kelly Taylor, Safety-Kleen Systems, Inc., 2325 Daniels Street, Madison, W| 53718

Changes to Rule Analysis and Fiscal Estimate

The plain language analysis was updated to reflect that the rule is proposed for final adoption and not for

public hearing. The fiscal analysis was modified to show a decrease in the net change in revenues from
$175,700 to $160,000.

Response to Legislative Council Rules Clearinghouse Report

See Attachment D.

Final Regulatory Flexibility Analysis

The Department evaluated the impacts of the revised rules and the proposed fee increases on smali
businesses, as required by ch. 227, Stats. We considered the methods listed in S. 227.114(2), Stats., to
reduce the impact of the rules on small businesses and incorporated the methods that were feasible, as
required by s. 227.114(3), Stats. Department staff also testified before the Small Business Regulatory
Review Board (SBRRB) and answered questions from the board during the meeting and in follow-up
correspondence about the possible direct and indirect impacts of the fee increases on small businesses.

Based on our evaluation, the Department determined that the revised rules and fee increases will not
have a significant economic impact on a substantial number of small businesses. Therefore, a Final
Regulatory Flexibility Analysis is not required.



Summary of Public Comments

Four public hearings were held on the proposed rules. One hearing was held in Madison on May 11,
2005. Hearings in Eau Claire and Wisconsin Rapids were held via teleconference on May 12, and the
final hearing was held in Waukesha on May 13, 2005. Three persons submitted appearance slips at the
May 11 hearing. One person submitted an appearance slip at the May 12 hearing, and provided
comments in opposition to the proposed transportation license fee increases.

The Department received 23 written and electronic comments during the public comment period. A
summary of the comments and the Department's responses are set out below. The majority of the public
comments were related to the proposed fee increases and the Household Hazardous Waste and Very
Small Quantity Generator Collection Facility rule. The collection facility rule was revised in response to
the comments received.

The public comments and responses are summarized and sorted into the following topics:

Proposed Fee Increases

Household Hazardous Waste/Very Small Quantity Generator Collection Facilities, subch. HH
of ch. NR 666,

Listing of Hazardous Wastes, s. NR 661.33,

Waste Derived Fertilizer Conditional Exemption, s. NR 661.04

Hazardous Waste Generator Standards, s. NR 662.041

Land Disposal Restrictions, ch. NR 668

Universal Wastes, ch. NR 673

Miscellaneous comments

IomMmoo o»

A. Proposed Fee Increases

The Department received a number of comments relating to the proposed Manifest Fee increase. The
comments have been grouped and summarized and responses provided for each general area of
comments.

1. Comment ~The Department received several comments from hazardous waste facilities saying they
felt the proposed manifest fee increase would place an unfair burden on licensed hazardous waste
treatment, storage and disposal facilities in Wisconsin and would place them at a competitive
disadvantage when compared to states that do not have manifest fees in place. They stated the proposed
fee increases would have a significant impact on their operations, and on their customers, many of whom
are small businesses. The commenters also stated that it had been their experience that when a State
increases user fees or taxes on hazardous waste treatment and storage, the State and the regulated
businesses begin to lose revenue as the generators of the waste will seek facilities in non-taxing States
for which to conduct business.

Response ~The Department does not believe at this time, that the proposed manifest fee increase will
result in the state and regulated businesses losing revenue because generators of the waste will take
their wastes to other states. When the manifest fee was originally implemented in 1994, we did not see a
decrease in the amount of hazardous waste that was treated or stored in Wisconsin. The Department
does not believe the manifest fee increase will have a severe adverse impact on small businesses, since
on average, small businesses ship around 6-8 manifested shipments per year. Even if the entire amount
of the fee increase was passed on to them from the TSD, it would still only equate to an additional $32
per year for manifest fees. In addition, the proposed rules also include a new conditional manifest
exemption, which exempts small quantity generators from having to use a manifest if the waste is
reclaimed under a contractual agreement where the regenerated material is shipped back to the
generator for re-use.

According to information available to us, about 40% of the manifests received by one of the large
hazardous waste companies in Wiscansin could be eligible for this new exemption. This would likely



result in a reduction in the number of manifests that would be subject to the manifest fee. This decrease

would potentially offset the proposed increase in the manifest fee for hazardous waste facilities whose
customers qualify for this exemption.

2. Comment -The Department received several comments from hazardous waste facilities stating that
they felt the proposed manifest fee increase was too high, and that if the hazardous waste staffing level in
the Waste Management Program has been decreasing, then there should be a corresponding decrease
in level of expenses. Also, these same facilities stated that the proposed requirement for electronic
submittal of manifests should result in reduced costs for processing manifest forms.

Response -The Department currently charges $2 per manifest submitted to the Department. We do not
charge for copies of the manifest form - they are provided free to anyone who requests them. The
manifest fee covers the clerical costs associated with processing the manifests, data entry costs by an
outside contractor, electronic data storage and retrieval costs, storage costs for paper manifests,
personnel costs for staff who manage the database and process the data, and personnel costs for
compliance work related to manifest issues. We are proposing an increase to the manifest fee to
$6/manifest. In addition, because we are aware that EPA is proposing new electronic manifest rules, and
to increase the efficiency of processing manifest data, our proposed rules also require submittal of the
manifests to the Department in an electronic format. With electronic submittal of manifests, we will
eliminate the costs associated with processing and data entry of paper manifests. However, there will
continue to be costs associated with managing the manifest data, such as programming costs to allow for
electronic submittal of the data, personnel costs for staff who process the electronic submittals, data

storage and retrieval costs, database maintenance costs, and staff costs for compliance work related to
manifest issues.

Although the number of staff working in the hazardous waste program has decreased over the years, the
cost per person has increased. Salary and fringe costs have increased, as have supplies and services
costs such as travel, phones, postage, computer maintenance, sampling and analysis costs, etc. In
addition, because of budget cuts being imposed on all state agencies, individual programs are being
asked to cover many more expenses out of their operating budgets, such as rent, which had previously
been covered by other administrative programs in the Department. In addition, cuts to the federal
hazardous waste grant and reduction in General Purpose Revenue means the Waste Management
Program must rely more heavily on program revenue (which comes from revenue such as the manifest
fees) to cover the costs of implementing our hazardous waste program.

3. Comment — A commercial hazardous waste facility commented that the Department should charge
any potential manifest fee increases directly to the generators of hazardous waste, instead of indirectly
through the commercial TSDF’s.

Response - In Wisconsin, hazardous waste generators are not required to hold a license, permit, plan
approval or other approval, unlike commercial TSDFs. Consequently, the Department's authority under s.
291.05(7)(a) to (c), Stats., to charge fees for "hazardous waste activities” does not appear to be broad
enough to allow fees to be charged to generators. The Hazardous Waste Program has recommended
legislation that would allow it to collect fees from generators.

4. Comment —-The proposed rules include increases to the hazardous waste plan review, license and
manifest fees. These are fees that are typically assessed to commercial hazardous waste treatment,
storage or disposal facilities. What is the department’s statutory authority for the assessment of the
manifest review fee since the manifest review fee is not associated with the licensing of facilities?

Response —-The manifest fee is not a review fee in the same sense as a license application fee or a plan
review fee, but it is associated with the initial and continued licensing of hazardous waste facilities. The
manifest system is intended to provide “cradle to grave” traceability of hazardous wastes as they move
from generation sites to treatment, storage or disposal facilities (TSDFs). Staff use manifest data to
prepare for compliance evaluation inspections. The manifest records generated from the data provide a
summary of the types and quantities of hazardous waste generated and shipped to TSDFs for treatment,



storage or disposal. This information can be used to determine whether TSDFs are complying with
hazardous waste rules and the terms and conditions of their licenses and approved plans of operation.

Noncompliance can result in license or plan approval modifications, or in license suspension, revocation
or denial.

The manifest fee covers the clerical costs associated with processing the manifests, data entry costs by
an outside contractor, electronic data storage and retrieval costs, storage costs for paper manifests,
personnel costs for staff who manage the database and process the data, and personnel costs for
compliance work related to manifest issues.

Section 291.05(7)(a), Stats., requires the Department to set fees by rule “to be charged for hazardous
waste activities under ss. 291.23, 291.25, 291.29, 291.31 and 291.87". Under s. 291.05(7)(b), Stats.,
these hazardous waste activities expressly include such things as reviewing plans of operation and
license applications, issuing operating licenses, interim licenses and variances, inspecting construction
projects, approving closure plans, and “taking other actions” in administering ss. 291.23, 2981.25, 291.29,
291.31 and 291.87, Stats. In particular, ss. 291.25 and 291.87, Stats., deal with the licensing of TSDFs
and with license actions (i.e., suspension, revocation and denial of TSDF licenses).

Section 291.25, Stats., mandates that each TSDF license require compliance with the Department’s
hazardous waste rules. Under s. 291.87, Stats., the Department may deny, suspend or revoke a TSDF's
license if licensee fails to comply with hazardous waste statutes or rules, fails to comply with the approved
plan of operation under s. 289.30, Stats., misrepresents any relevant fact at any time, or operates the
facility in a way that endangers human health or the environment to the extent that denial, suspension or
revocation of the license is the only way to provide an acceptable level of protection.

Determining TSDF compliance is "taking other action” in administering ss. 291.25 and 291.87, Stats.
Because manifest data is used to determine TSDFs compliance with hazardous waste rules and license

and plan approval requirements, the Department has the authority under s. 291.05(7), Stats., to charge
manifest fees.

5. Comment - A hazardous waste facility requested that the WDNR make available the information they
had collected on neighboring states’ manifest fees.

Response — To compile information on other state's manifest fees, the Department researched other
state environmental agencies’ websites. Following is the information we compiled from the websites:

Indiana - $8 per manifest form. Since compiling this information, we discovered that this fee was
eliminated in January 2001 because as of that date Indiana no longer required submission of copies of
the manifest to the Indiana Department of Environmental Management. However, we felt the data was
stilt valid for our purposes, since it showed the fee Indiana had been charging to cover their costs when
they were collecting and processing manifests forms.

Michigan — Manifest Processing User Charge - $8.00 per manifest, charged to large quantity and small
quantity generators. This is combined with a user fee charge that is collected annually from LQGs,
SQGs, TSDs and Used Oil Processors.

lllinois — $3 per manifest form

Minnesota — Minnesota has a completely different fee system from Wisconsin which includes an annual
generator license fee. They do not have a manifest fee.

Ohio — Does not require submittal of manifest copies to Ohio Environmentai Protection Agency, so there
is no state manifest fee.

6. Comment — A commenter was concerned whether the increased manifest fees will actually be used
for the purpose of reviewing manifests.



Response - Revenue from the manifest fee is placed into the Waste Management Program's program
revenue account. This account receives revenue from both solid waste and hazardous waste regulated
activities, such as licensing, plan review, and the manifest process. The funds are used for costs
associated with managing the solid waste and hazardous waste programs, including activities associated
with the hazardous waste manifest system. As far as we are aware, no funds have been diverted from
this account through the budget process to be used for non-solid waste or hazardous waste related
activities, and we do not anticipate that occurring in the future.

7. Comment - A commenter questioned why the manifest review program is needed if generators are
also subject to the annual reporting requirements.

Response - As was stated in an earlier response, the manifest system is intended to provide “cradle to
grave’ traceability of hazardous wastes as they move from generation sites to treatment, storage or
disposal facilities (TSDFs). Staff use manifest data to prepare for compliance evaluation inspections.
The manifest records generated from the data provide a summary of the types and quantities of
hazardous waste generated and shipped to TSDFs for treatment, storage or disposal. This information
can be used to determine whether TSDFs are complying with hazardous waste rules and the terms and
conditions of their licenses and approved plans of operation. Noncompliance can result in license or plan
approval modifications, or in license suspension, revocation or denial.

8. Comment - A hazardous waste facility requested that the Department use a similar format for
submittal of manifests as detailed by US EPA in their Final Rule (70 FR 10775-10825) published on
March 4, 2005, and that the Department address the EPA rule that details the use of a uniform hazardous
waste manifest prior to the effective date of September 5, 2006.

Response — The Department is aware of EPA’s March 4, 2005 Final Rule which discusses the manifest
requirements. Department staff will be reviewing the federal rule to determine if any changes are needed
to our proposed rule language to incorporate the new federal manifest requirements. The Department
has not yet worked out all the details on the format that will be used for electronic submittal of the
manifest. We are planning on working closely with the hazardous waste TSDs to get their input on the
process, so the transition can go as smoothly as possible for everyone.

B. Household Hazardous Waste/Very Small Quantity Generator Collection Facilities, subch. HH of
ch. NR 666

1. Comment — Subchapter 666 HH was supposed to be a codification of the Department's 1995
Collection Facility Interim Guidance. The interim guidance was created to reduce the large quantity
generator and treatment and storage facility requirements to allow municipalities to collect household
hazardous waste. The new rules seem to have eliminated most of the reduced requirements which will
make it difficult for new collection facilities to begin and may jeopardize existing operations.

Response — The proposed rule is based on, and codifies the guidance. In drafting the proposed rule we
reviewed the requirements in the guidance and eliminated or reduced requirements in several areas.
Overall there are fewer requirements in the proposed rule than are in the interim guidance. The only new
requirements in the proposed rule are for permanent collection facilities that store more than 80,000
pounds of hazardous waste to provide proof of financial assurance for closure of the facilities. The
interim guidance did not allow storage of more than 80,000 pounds of hazardous waste, and the
proposed rule allows facilities to collect and store up to 240,000 pounds. We believe that requiring
financial responsibility to properly close a facility storing more than 80,000 pounds is reasonable and is
necessary to protect human health and the environment.

2. Comment - Including the Household Hazardous Waste Collection Facility rule with the general
hazardous waste management rules is confusing and is a disincentive for municipalities wanting to
explore this type of program. There should be more clarity and less complexity for these programs as
was to the intent of the interim guidance.



Response —~ The collection facility rule is part of the state’s hazardous waste management program and
belongs in the NR 600 series rules, which apply to all aspects of hazardous waste management ~
generation, transportation, storage, treatment and disposal. The collection facility rule was added to
Chapter NR 666 because this chapter describes standards for specific types of hazardous wastes and
specific types of hazardous waste management facilities. The facilities in Chapter NR 666 are
conditionally exempt from the more stringent requirements of licensing for hazardous waste treatment,
storage and disposal facilities. Similarly, collection facilities are conditionally exempt from the standards
and other requirements of hazardous waste treatment, storage and disposal facilities if they comply with
the applicable requirements in subchapter HH.

3. Comment — The Department should fully consider the financial impacts on municipal permanent

facilities as part of the fiscal analysis. Municipal programs are not considered small businesses under the
statutory definition.

Response — The Department prepared a Fiscal Estimate for the proposed rule. As part of the estimate
we did consider the financial impacts of the proposed fee increases on municipalities, and determined
there was no additional impact from proposed fee increases. We also determined there would be no
additional financial impacts from the codification of the interim guidance into the rule either, with one
exception — if a municipally owned permanent collection facility chooses to accumulate or store more than

80,000 pounds of hazardous waste, the municipality is required to provide proof of financial responsibility
for closure.

4. Comment - The products in the chemical exchange areas at collection facilities are considered a
resource, and a strong case can be made that these chemicals should not be counted toward provisions
of this chapter [presumably the quantity of hazardous waste accumulated or stored]. Can the Department
provide guidance or a legal opinion on this subject?

Response — Products that can be used or re-used through a chemical exchange program are not

considered to be “solid waste” or hazardous waste, and are not subject to regulation by the proposed
rule, NR 666 subch. HH.

5. Comments on s. NR 666.900, Applicability Section:

a. This section states the rules in subchapter HH apply to owners or operators of collection facilities who
collect or accumulate household hazardous waste or small quantity generator waste, or both. However,
throughout the rule the term ‘waste’ is used instead of 'hazardous waste’. We recommend changing
‘waste’ to ‘hazardous waste’ in the following locations: s. NR 666.903(13) and (14), s. NR 666.904(7) and
(8), s. NR 666.909.(1)(a), s. NR 910.(1) and (2).

Response — The NR 600 rules only regulate hazardous waste. However, we will add the word
“hazardous” waste in all of the referenced locations, so there is no confusion.

b. This section says the owner or operator of a collection facility is exempt from the facility standards and
licensing requirements if they comply with subchapter HH of NR 666. However, there are 18 references
to requirements in chs. NR 664, 665 and 670. To clarify, we recommend this section be modified to read:
“An owner or operator of a collection facility is exempt from the hazardous waste storage facility
standards and licensing requirements in chapters NR 664, 665 and 670, except where specifically noted,
if the owner/operator complies with this subchapter.”

Response — We believe the Applicability Section is clearly stated. It conditionally exempts collection
facilities from hazardous waste treatment or storage license requirements if they comply with the
requirements in subchapter HH of ch. NR 666. However, to make it easier for owners and operators of
collection facilities to understand the requirements in subchapter HH, we revised the format of the
proposed rule to eliminate some of the cross reference to other parts of the NR 600 rules, and instead
spell out the specific requirements in the rule.



6. Comments on 8. NR 666.901, Definitions:

a. The definitions of permanent and temporary collection facilities do not reflect the true nature of these
facilities. Definitions in the 1985 Interim Guidance should be used in place of those in the proposed rules
(see definitions below). The term ‘permanent facility’ should be changed to ‘continuous collection facility’.

“Collection facility” means a facility established for the purpose of collecting, accumulating and
managing household wastes or VSQG hazardous waste and operated in accordance with this interim
guidance. A collection facility may be permanently or temporarily established.

“Permanent collection facility” means a facility that provides collection services to households and
very small quantity generators is established to collect hazardous wastes for a continuous period of
greater than three days, and is properly closed at the end of its useful life.

“Temporary collection facility” means a collection facility that is established for three days or fewer
for the purpose of providing collection services to households or very small quantity generators and then
transports the hazardous wastes to a collection facility regulated under this interim guidance or using a

licensed hazardous waste transporter to a licensed, permitted or approved TSDF or regulated hazardous
waste recycling facility.

b. There are no temporary collection facilities; they are either temporary sites or permanent collection
facilities. Change ‘temporary facility’ to ‘temporary site’. Recommend changing the definition to read:
“Temporary collection site” means a site where household hazardous wastes or very small quantity
generator wastes, or both, are collected and wastes left on-site for a period of four days or longer.

Responses — The definitions in the proposed rule were taken from the interim guidance, but were revised
slightly to conform to the standard rule drafting conventions. The term “facility” is defined in the general
definitions section, s. NR 660.10, and is used throughout the NR 600 rule series. “Site” is not defined or
commonly used. For consistency with the rest of the NR 600 rule series, the term “facility” will be used
rather than “site. The definition of “temporary facility” accurately defines their operations.

7. Comments on s. NR 666.902, Standards for design of permanent collection facilities:

a. Section NR 666.902(3) requires permanent collection facilities to store waste in a building completely
enclosed with a floor, walls and roof. This eliminates the possibility to operate seasonal, open-air facilities
such as ours. This section would prohibit accumulating non-hazardous materials such as latex paint or
solid wastes in roll-offs or other dumpsters outside of the building where they are normally placed. To
comply with this section our facility would have to be re-built from the ground up. My recommendation is
to change s. NR 666.902(3) to read “all hazardous waste shall be accumulated in containers that are
sheltered from the elements.”

b. Continuous collection facilities exist that are open-air, outdoor facilities. We recommend this be
changed to state “All hazardous waste shall be accumulated and stored in a sheltered and secure area to
prevent exposure to the elements and releases to the environment.”

c. Will the existing facilities that are not completely enclosed be forced to upgrade or will there existing
sites be “grandfathered” in?

Responses — The facility design standards in the proposed rule, s. NR 666.902(3) are not new
requirements, they are based on the guidelines in the 1995 Interim Guidance which has been in effect for
ten years. The interim guidance allowed permanent collection facilities to store hazardous wastes only in
enclosed, roofed structures with limited access and on floors with impervious surfaces. Staff have
carefully reviewed the standards for permanent collection facilities, and believe that storage of up to
240,000 pounds of hazardous waste for a period of up to one year requires such protective measures.

8. Comment - Section NR 666.903(1) requires a permanent collection facility to notify the Department at
least 30 days before first accepting waste. Does this notification have to be done each year, or only



once? My recommendation is to change this section to read “At least 30 days prior to the first time a
permanent facility proposes to accept hazardous waste from off-site...”

Response — The notification is a one-time requirement for new collection facilities, however, we have
revise the language as suggested.

g. Comment — Section NR 666.903 (9), (10) and (11) require more detailed contingency and health and
safety planning than the 1995 Interim Guidance. The interim guidance explains in detail how to prepare
the appropriate written plans. The new rules simply refer to other sections throughout the NR 600 rules
for these requirements. The rules would require additional training and expertise for facility operators and
may prohibit municipalities from operating permanent facilities. Municipalities may be required to hire
emergency response contractors and may not be allowed to use volunteers due to additional training
requirements.

Response — The interim guidance has more stringent requirements for contingency planning and
preparedness and prevention activities than the proposed rule does, so the proposed rule would not
require the facility operators to have additional training or expertise in these areas. We agree with the
commenter that there are more details about the requirements in the interim guidance that are not in the
proposed rule due to the differences in drafting administrative rules and guidance. We intend to eliminate
some of the cross references in the proposed rules, and spell out the specific requirements in the text of
the rule.

10. Comment — Section NR 666.903(14) states that if testing is performed, records must be retained for
at least three years. Many facilities perform a significant amount of on-site testing and to retain these
records for three years would be burdensome. Therefore we recommend changing this sentence to read:

“If testing is performed by a certified laboratory, retain records of the test results for a minimum of three
years...”

Response — We agree to revise the language in this section to say “If testing is performed by an
analytical laboratory...”

11. Comments on s. NR 666.904, Standards for operation of temporary collection facilities:

a. This section requires temporary collection facilities to notify the Department at least 30 days prior to
first accepting waste. Does this section apply to satellite collection events conducted by permanent
facilities? If so, a form must be filed with the Department for each off-site event. My recommendation is
adding a sentence at the beginning of the section: “The following does not apply to permanent facilities
conducting off-site events.”

b. The hazardous waste vendor hired by the municipality is normally fully responsible for all field
components of this section.

Responses — This section does apply to satellite collection events conducted by permanent facilities.
These satellite sites are considered temporary collection facilities if they operate for less than 5 days.
The notification form allows one form to be submitted for multiple temporary sites operated by the same
owner. Regarding the comment about the vendor hired by a municipality to conduct a temporary
collection being fully responsible for all “field components”, we would like to point out that the municipality,
as the facility owner, is fully responsible for complying with all aspects of the proposed rule.

12. Comment — Section NR 666.905(1)(d) requires permanent facilities that send waste offsite for
disposal to comply with the land disposal restriction requirements in s. NR 668.07(1)(d). Itis unclear if
this refers only to the collection facility or also to the very small quantity generators who bring wastes to
the collection facilities. My recommendation is this section should have a clarifying sentence: “Land ban
statements are not required from very small quantity generators who bring wastes to the collection
facilities.”

10



Response — Section NR 666.905(1) states, “An owner or operator of a collection facility who offers
hazardous waste for transport for off-site treatment, storage or disposal shall comply with all of the
following:” It clearly states that the requirements in s. NR 666.905(1)(a) to (d) apply to the owner or
operator of a collection facility regardiess of whether the hazardous waste is from households or very
small quantity generators.

13. Comment - Section NR 666.905(2) and (3) relate to transportation of hazardous waste to and from
the facility. This is unclear. Paragraph (3) seems to conflict with (2). My recommendation is that
paragraph (2) should read “An owner or operator of a collection facility who transports hazardous waste
off-site for treatment, storage or disposal shall comply with sub. (1) and ch. NR 663, with the exception of
(3) below.”

Response — The confusion appears to be with the phrase, “off-site for treatment, storage or disposal” in
sub.(2), and the ability to send waste to a permanent collection facility for bulking and consolidation in
sub.(3). We agree it may be confusing, and have revised the language.

14. Comment - Section NR 666.910(1) refers to site closure requirements for facilities that store more
than 80,000 pounds of waste on-site at any time. We are exempt from this requirement. However, it is
unclear if the 80,000 pounds is for hazardous waste only or if it includes other wastes such as solid waste
and latex paint. My recommendation is to change the first sentence to read “The owner or operator of a
permanent collection facility that stores more than 80,000 pounds of hazardous waste at any time...”

Response —~We agree with the commenter's recommendations, and have added the term “hazardous
waste”, to be clear.

15. Comment — Provide an opportunity for collection of unwanted consumer pharmaceuticals at
pharmacies and other non-household hazardous waste sites. Add an additional definition of the
“Temporary collection facility” to include sites which only accept unwanted consumer prescription drugs
and do not place a limit on the number of days during which they may hold such events. Exempt any such
drugs which may be hazardous waste from adding to the facility’s generator status calculations but
require those drugs to be managed and disposed as hazardous waste or to be sorted into the appropriate

hazardous or non-hazardous category. This will provide options for consumers other than sewering and
landfilling unwanted drugs.

Response — We believe that allowing different standards for temporary collection facilities that collect
unwanted pharmaceuticals would be confusing. A better approach may be for pharmacies to become
permanent collection facilities. They should already meet the design criteria, such as an enclosed
building. The collection containers could be putinto a spill tray or lab pack, and serve as secondary
containment (another design standard). And under the permanent facility standards, pharmacies would
have up to one year to accumulate and store wastes, which would allow for economical shipment of
wastes for treatment or disposal.

C. Listing of Hazardous Wastes, s. NR 661.33

1. Comment — Add chemotherapy drugs and other pharmaceutical drugs defined as hazardous by the
NIOSH Hazardous Drug Alert to the Department's hazardous waste lists as Wisconsin-only hazardous
wastes.

Response — Adding wastes to the hazardous waste listings in s. NR 661.11(1) would require the
Department to conduct a comprehensive risk analysis of each waste type to determine if it should be
listed. The Waste Program does not have the resources to accomplish this task in a timely manner, and
we believe there are other means of regulating chemotherapy wastes that are as protective of human
health and the environment as the complex hazardous waste management rules.

D. Waste Derived Fertilizer Conditional Exemption, s. NR 661.04
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1. Comment — Recommend the Department not adopt the exclusion for hazardous secondary materials
used to make zinc micronutrient fertilizers due to health and safety concerns, especially for children.

Response — The conditional exemption in s. NR 661.04(1)(t) is for hazardous secondary materials used
to make zinc micronutrient fertilizers. To qualify for this exemption, generators and intermediate handlers
of zinc-bearing hazardous secondary materials intended to be made into zinc fertilizers, and
manufacturers that use these secondary materials, are subject to a number of requirements such as
properly storing and handling the materials, not speculatively accumulating them, submitting information
to the department and keeping records of the amounts of waste accepted and fertilizer produced. The
fertilizer manufacturers are also required to sample and analyze the fertilizers produced using hazardous
secondary materials at regular intervals and the fertilizer products must not exceed specified contaminant
levels. We believe the conditions set out in the federal rule, and proposed to be adopted in s. NR 661.04,
for the reuse of secondary materials to make zinc fertilizer are sufficiently protective of human health and
the environment.

E. Hazardous Waste Generator Standards, s. NR 662.041

1. Comment - There is a discrepancy between s. NR 662.041(2)(d) and s. 289.67(2)(c) 4. and 5., Stats.
Because the rule and statute conflict, there should be a specific exemption for household hazardous
waste and agricultural chemicals collected by municipalities for clean sweeps.

Response - There is no discrepancy or conflict between the proposed rule and the cited statute, which is
only a fee exemption. Section NR 662.041 requires hazardous waste generators to submit annual
reports. The annual reports summarize the types and quantities of hazardous waste generated and
describe how the wastes were managed. The report includes a fee worksheet that is used to determine
the amount of the environmental repair fee owed to the department. Section NR 666.903(12) requires
permanent collection facilities to submit annual reports, and under s. 289.67(2)(c)4. and 5., Stats., they
are exempt from paying fees associated with annual reporting.

F. Land Disposal Restrictions, ch. NR 668

1. Comment -~ The proposed rule requires all land disposal restriction certification statements to include
the appropriate state citation instead of the equivalent federal 40 CFR Part 268 citation. This would
require generators transporting hazardous waste to or from a state other than Wisconsin to include
multiple citations to satisfy the individual state requirements. Recommend a note in this chapter
indicating the federal citation may be used in place of the chapter NR 668 citation.

Response — We agree with the commenter. Sections NR 668.07(1)(b), (c), (i) and NR 668.07(2)(d),
(d)3., 4., and 5. have been changed to add the equivalent federal 40 CFR citation. Either the state or
federal rule citation may be used to comply with this provision.

G. Universal Wastes, ch. NR 673

1. Comments — What happened to the Wisconsin-specific Universal Wastes? Why weren’t they
codified?

Response — The Wisconsin-Specific Universal Wastes will continue to be conditionally exempt from
regulation as hazardous waste under the existing guidance. Incorporating these wastes into the universal
waste rules requires us to follow the procedures specified in Chapter NR 673, subch. G, Petitions to
Include Other Wastes under this Chapter. We did not want to delay this rule package to evaluate each
Wisconsin specific waste type and develop management standards for adding them to the rule. However,
we intend to add the Wisconsin-specific wastes to the hazardous waste rules at a later date.

H. Miscellaneous Comments



1. Comment — A comment was received on the Research, Development and Demonstration Licenses.
The commenter felt the new options restrict or inhibit the business climate and practices for two
commercial businesses located in Wisconsin, and that they unfairly target innovation and competitiveness
by requiring special licenses for boilers and industrial furnaces as well as requiring a Research
Development and Demonstration License.

Response ~The requirement for licenses for hazardous waste burned in boilers and industrial furnaces
[NR 666 subchapter H] is based on existing federal rules. The rule was added to parallel the federal rule
language. Regarding Research, Development and Demonstration licenses, they are designed to allow a
hazardous waste treatment facility to use an innovative or experimental treatment technology or process,
without having to modify its existing hazardous waste treatment license.

2. Comment — A comment was received regarding the proposal to exempt the recycling of hazardous
waste. The commenter felt the proposal needed to be broadened to include regulatory relief and tax

exemptions for the legitimate recycling of hazardous waste to include solvent recycling and fuel blending
for energy recovery.

Response -The proposed rules are based on federal rules, and they conditionally exempt more
hazardous wastes from regulation than the current rules do. Companies that recycle hazardous waste
are conditionally exempt from most of the facility licensing requirements, to encourage the recycling and
reuse of hazardous waste that would otherwise be sent for disposal.
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Attachment D
Responses to Administrative Rules Clearinghouse Comments

This Appendix sets out the department's responses to those comments made by the Administrative Rules
Clearinghouse which were not accepted by the department or which were accepted only in part. All other
Clearinghouse comments were accepted and the proposed rule was revised accordingly. Responses are
numbered to correspond with the comments.

1. Statutory Authority

b.
2. Knowledgeable readers understand that a reference in a rule to a federal regulation is
to the version of the regulation in effect at the time the rule is promulgated, unless an
earlier date is expressly noted, and not to any future version of the federal regulation.

4. As worded, the rule does not include an unconditional delegation of DNR authority to
EPA. Although it seems at first to be an attempt by DNR to mandate EPA action, it is
written in past tense, making it a factual criterion, rather than words of command (i.e., it
does not say that EPA shall do anything).

2. Form, Style and Placement in Administrative Code

a. Agree in part. The analysis has been revised to provide some more detail on the purpose and
content of the current and proposed rules.

1. Disagree that such extensive detail as recommended by the Clearinghouse should be
included in the Analysis. The requested information already exists in other public
documents prepared for this rulemaking and is readily available from the Department.

2. Agree in part. A renumbering guide showing the old vs. new numbering will be
prepared later, but prior to the effective date of the proposed rules.

g. The proposed rule is based on and follows the numbering found in its counterpart federal
reguiation, which is not alphabetical.

h. The purpose and scope section, NR 661.01(1), defines the applicability of the terms
“hazardous waste” and “solid waste”.

i. The wording of the proposed rule is based on its counterpart federal regulation. The
Clearinghouse recommendation may result in an unintentional change in the meaning of the rule.

- The wording of the proposed rule is based on its counterpart federal regulation, and some
readers may be confused by the Clearinghouse recommendation to replace “however” with the
word “notwithstanding”.

k. Disagree at present. We asked EPA to clarify which list is referred to in this section [NR
661.02(4)(c)] but do not yet have a response. We'll add the specific cross reference in a
subsequent rule revision.

m. The wording style of the proposed rule is based on its counterpart federal regulation. The
Clearinghouse recommendation may result in an unintentional change in the meaning of the rule.

p. The numbering of the proposed rule is based on its counterpart federal reguiation. The
Clearinghouse recommendation may result in an unintentional change in the meaning of the rule
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because it would result in cross reference errors within the same rule, and would make future
federally-based rule changes more difficult to integrate.

q. Although the Clearinghouse change would make the rule more readable, the department's
intent is to follow the federal language as much as possible.

r. The change recommended by the Clearinghouse is not needed because the term “TCLP" is
already spelled out in the title to Appendix It to ch. NR 661.

s. The cross-references in this section should remain as cross references to the Code of Federal

Regulations, since the importation and export of hazardous waste is administered by EPA, not
the States.

t. The Clearinghouse comment is probably correct, but the proposed rule’s wording tracks its
federal counterpart.

w. The proposed rule's wording tracks its federal counterpart.

bb. Revision is unnecessary. We believe that anyone regulated by this subchapter would know
where to find financial circulars.

cc. The inconsistent use of metric and English units in the proposed rule is based on its
counterpart federal regulation, which the department prefers to follow.

dd. The language parallels the federal rule language. The definitions for the licensed TSD air
emission rules reference the definitions in the interim TSD air emission rules.

ff. The inappropriate use of imperative voice instead of active voice in certain provisions of the
proposed rule is based on its counterpart federal regulation, the style of which the department
prefers to follow as closely as possible.

hh. The proposed rule follows federal rule format, and is clear.

kk. Although the Clearinghouse change probably would improve the rule’s clarity, the rule is clear
enough as written and is consistent with the department’s intent is to follow the federal language
as much as possible.

pp. The department intends to follow the federal rule format as much as possible.

aq. Although we agree that notes should not contain substantive provisions, the notes in ss. NR
670.014(2)(k)3. and 670.079(4) only repeat in part, or expand upon the information provided in
the rule’s text, and thus are not substantive.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. The proposed rule’s wording tracks its federal counterpart. The Clearinghouse
recommendation may resuit in an unintentional change in the meaning of the rule.

c. The proposed rule’s wording tracks its federal counterpart. The Clearinghouse
recommendation may resuit in an unintentional change in the meaning of the rule.

d. The proposed rule’s wording tracks its federal counterpart. The Clearinghouse
recommendation may result in an unintentional change in the meaning of the rule.

f The use of “and” instead of “or” in the proposed rule is based on its counterpart federal
regulation, which the department prefers to follow.
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i. The proposed rule’s wording tracks its federal counterpart. The Clearinghouse
recommendation may result in an unintentional change in the meaning of the rule.

k. The department believes that the term “monofill”, when used in this context, is reasonably
clear and does not need to be defined in rule.

p. Disagree with second comment. The Clearinghouse apparently did not understand the rule,
which follows its counterpart federal regulation.

q. The proposed rule’s wording tracks its federal counterpart.
s. The language parallels the federal counterpart.

v. Disagree in part. Disagree with adding the phrase “under sub. (1)" after ‘determination’ in s.
NR 665.1084(2) (intro.). The determination does not refer to the determination in sub. (1), but
rather to the hazardous waste determination that must be made by any person who generates a
solid waste. See s. 291.21, Stats.

w. The proposed rule's wording tracks its federal counterpart.

aa. The proposed rule’'s wording tracks its federal counterpart, in which “presently regulated” is
understood to mean “currently regulated as a hazardous waste under RCRA”.

bb. The addition is unnecessary, since the suggested wording is already contained in s. NR
666.070(2)(intro.).

cc. Disagree in part. Applicability language already is set out in sub. (1), and the plain language
style used in this and other rules simply tracks its federal counterpart. The Clearinghouse
recommendation may result in an unintentional change in the meaning of the rule.

ee. Disagree in part. A note is not needed because the rule applied only to actions taken prior to
Aug. 1, 1991. Further clarification is not necessary.

ff. Although the rule may seem obsolete, adoption appears to be required by EPA for the state's
hazardous waste program to be equivalent.

jl. The rule applies to military munitions and the military, which has more expertise than the
department in handling munitions and any dangers they present.

kk. The rule cross-referenced in this rule was misconstrued by the Clearinghouse. It didn't
realize that ch. NR 661 deals with both listed hazardous wastes and characteristic hazardous
wastes.

gq. The term “zero dischargers” is readily understood by the regulated community affected by the
rule and does not need a separate definition. However, a definition for a related acronym:
“CWA?” (for Clean Water Act), has been added.

tt. Disagree in part — Although a number of acronyms used in the rules are not formally defined
in a definition, they are usually defined adequately in a following parenthetical or by context. A
definition of CWA (for Clean Water Act) has been added to the rule.

uu. The rule is intended to contain only a partial list of persons who are exempt from licensing,
since other rules or statutes may also provide an exemption.
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